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Carbon Rights Study and Drafting of Legislation


Terms of Reference
The Office of Climate Change and Development of Papua New Guinea, through the REDD+ Technical Working Group, wishes to contract a consultant to analyse the existing documentation in PNG in matters of carbon rights and to draft a carbon rights legislation for REDD+ implementation that is applicable in PNG. 
The aim of the work is to:

Review and identify gaps in the existing legislation in PNG in matters of carbon rights for the development of a REDD+ framework, provide recommendations on amendments or on a new legislation and draft subsidiary legislation to the Climate Change and Development Act that will adequately address the issue of carbon ownership.
1. Background

Approximately 17 per cent of global greenhouse gas emissions are caused by land-use change and, in particular, the destruction of tropical forests of which PNG in 2001 was responsible for between 2 and 7 per cent of global tropical emissions (Shearman and Bryan 2010).  Reducing land-use change and forest degradation has been shown as a cost effective way of slowing carbon emissions compared to other mitigation strategies, such as curbing emissions from power stations. 

Since 2005, Papua New Guinea has been at the forefront of advocating at the international level for compensating countries for reducing their emissions from deforestation and forest degradation (REDD) through international carbon financing mechanisms. The recognition of the potential cost-effectiveness of REDD in reducing emissions led to its inclusion in the Bali Action Plan agreed at the the United National Framework Convention on Climate Change (UNFCCC) 13th Conference Of Parties (COP) in 2007. The global community at the UNFCCC 15th COP  in 2009 further reiterated the intent to support a REDD mechanism and agreed “on the need to provide positive incentives to such actions through the immediate establishment of a mechanism including REDD+, to enable the mobilization of financial resources from developed countries”. 
The UNFCCC COP 16 in Cancun recognized formally REDD+ and agreed on the following three-phased approach for REDD+ design and implementation:

Phase 1 - ‘Readiness’ Phase: Countries are required to set up the necessary institutions, develop national strategies and policies on REDD+ and carry out capacity building. 
PNG has developed, among others, a national Climate Compatible Development Plan and Interim Action Plan that incorporates a REDD+ strategy through inclusive multi-stakeholder consultations, has elaborated a REDD+ Readiness Roadmap, and has an ongoing capacity building on preparatory elements of establishing a monitoring, reporting and verification (MRV). 
Phase 2 - Implementation Supported by Transitional Funding: A ‘more advanced readiness’, phase with focus on implementation of policies and measures to reduce emissions (as set out in the Climate Compatible Development Plan). 

Phase 3 – Payment for Performance: PNG is compensated for verified reduced emissions and enhanced carbon stocks relative to agreed reference levels under a UNFCCC compliant system. 
Exhibit 1: Phases for REDD+ implementation
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Source: OCCD analysis
The analysis of the PNG’s land tenure system, the implications this would have on a REDD+ mechanism, the identification of ownership of carbon and the assurance that carbon rights are adequately established in national regulations are fundamental activities to be carried out in the Readiness phase. In fact, only with a clear understanding of all these components can REDD+ payments, that are expected to start in the second phase of REDD+ implementation, provide real and measurable benefits to the communities
. 

In PNG a preliminary study commissioned by OCCD has highlighted that no legislation in existence in PNG clearly identifies carbon rights. 
2. Objectives 

This study and drafting of legislation therefore propose to:
1. Draw upon international research and experience on best practices on land tenure and carbon rights systems in REDD+.
2. Review experiences and document major lessons learned from various relevant systems in PNG in the forestry, natural resource management and resource extraction industries
.
3. Outline policy, legal and institutional gaps in identifying carbon ownership.
4. Recommend policy, legal and institutional arrangements that will facilitate the identification of carbon rights in PNG. 
5. If deemed necessary on the basis of #4, above, feed the conclusions into a draft legislation that adequately identifies ownership of carbon in PNG.
3. Scope of the work

The consultant is expected to:
1. Develop and present within two (2) weeks of the study commencing, a scheduling document outlining the tasks and activities the consultant will undertake throughout the study, including a plan to engage with relevant stakeholders (a preliminary list of stakeholders is in Section 8). 
2. Carry out a desk review of existing international and PNG documents to allow international REDD+ developments and PNG experience in carbon rights to inform the study’s development. A preliminary list of documents is outlined in Section 5.

3. Identify gaps in the existing national policies and legislation that need to be addressed to have a clear recognition of carbon rights. 
4. Consult and update the Director of the REDD+ and Mitigation Division at OCCD fortnightly and the REDD+ TWG monthly.

5. Present to the Director of the REDD+ and Mitigation Division a completed report that clearly meets all the objectives outlined in Section 2 and outputs listed in Section 9.
6. Present the revised report, in a workshop format, to the REDD+ TWG, invited experts, and selected stakeholders.
7. Compile feedback from stakeholders to revise the document.
8. If found necessary, draft subsidiary legislation to the Climate Change Act, clearly identifying ownership of 
carbon.

9. Present the subsidiary legislation to the REDD+ TWG.
10. Work in a collegial manner and maintain good working relations with a broad range of stakeholders on issues that may be of a sensitive nature.

4. Training (where appropriate)

Not applicable
5. Reports and Time Schedule
A three month study is proposed with a suggested indicative work schedule as follow:

	Task
	Weeks:
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11
	12

	Preliminary meeting and fortnightly verbal reports to the Director of the REDD+ and Mitigation Division
	
	 
	 
	 
	 
	 
	 
	 
	
	
	
	

	Development and submission to Director of REDD+ and Mitigation Division of Scheduling and Stakeholder consultative documents
	
	A
	 
	 
	 
	 
	 
	 
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Desk review of identified documents with identification of gaps in existing legislation
	
	
	
	
	 
	 
	 
	 
	
	
	
	

	Ongoing consultation with stakeholders and verbal reports to REDD+ TWG
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Writing of final report and submission to the Director of the REDD+ and Mitigation Division
	 
	 
	 
	 
	 
	B
	
	
	
	
	
	

	Presentation of the final report to the REDD+ TWG in a workshop format
	
	
	
	
	
	
	
	
	
	
	
	

	Collation of feedback and incorporation in the report
	 
	 
	 
	 
	 
	 
	
	
	
	
	
	

	Drafting of legislation and presentation to the Director of the REDD+ and Mitigation Division
	 
	 
	 
	 
	 
	 
	
	
	
	
	C
	

	Presentation of legislation to the REDD+ TWG.
	 
	 
	 
	 
	 
	 
	 
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	


Reports due:

A: 
Scheduling and Stakeholder plan.

B:
Final report consistent with requirements in Section 8.
C: 
Draft legislation
6. Data Collection Methods

It is envisaged that the consultant will review existing legislation and published data
 and hold consultation meetings with a broad range of stakeholders at all levels of PNG society.

A non-exhaustive list of background documents available to the consultant include:
· PNG Climate Compatible Development Strategy 
· PNG Interim Action Plan
· PNG FA Forestry and Climate Change Framework for Action 2009-2015
· Lands Act

· ILG Act
· Filer, C (2009), Land Rights And Benefit Sharing Arrangements For REDD Projects In Papua New Guinea, Draft Report To The PNG Department Of Environment And Conservation (Unpublished), Australian National University, 30 November 2009

· Filer, C., Henton, D. and Jackson, R. (2000), Landowner Compensation in Papua New Guinea’s Mining and Petroleum Sectors
· Accra Caucus for Forests and Climate Change (2010), Realising rights, protecting forests: An Alternative Vision for Reducing Deforestation 

· IIED (2009), Tenure in REDD - Start-point or afterthought?

· IUCN (2009) Legal Frameworks for REDD – Design and Implementation at the National Level. Environmental Policy and Law Paper 77.

7. Reporting Lines

The consultant will report to the Director of the REDD+ and Mitigation Division of OCCD.
The consultant should provide verbal reports to the Director every two weeks and to the monthly REDD+ Technical Working Group (TWG) meetings. These verbal reports are to provide an update of progress and to identify any issues or bottlenecks that need the support or action of the Director and of the TWG.
8. Stakeholders to Consult With

Below is a non exhaustive list of stakeholders that the consultant might deem necessary to consult with during the study period:

· Government: PNG Forest Authority, Department of Environment and Conservation, Office of Climate Change and Development , Forest Research Institute , Department of Agriculture and Livestock, Department of Land and Physical Planning, Department of National Planning and Monitoring, Institute of National Affairs.

· Academia/Research: University of PNG, UniTech, National Research Institute, National Agricultural Research Institute

· Industry:  Papua New Guinea Forest Industries Association (Inc),  PNG Oil Palm Research Association, PNG Sustainable Development Program Ltd, OK Tedi, PEAK (Porgera Environmental Association Komiti, OK Tedi Mining, PNG LNG

· Non Government Organisations; Institute of Internal Affairs, FORCERT, Greenpeace, Foundation for People and Community Development, Tenkile Conservation Alliance, Eco-Forestry Forum, WWF, WCS, TNC, Conservation International, Live and Learn Environmental Education, Mama Graun Conservation Trust Fund

· Development Partners: UNDP, AusAID, JICA, World Bank, EU 

9. Expected Outputs
These documents to be submitted to the Director of the REDD+ and Mitigation Division: 
· Within 1 weeks of the work commencing: a scheduling document outlining the tasks and activities the consultant will undertake throughout the study, including a plan to engage with relevant stakeholders.
· Within 6 weeks of the work commencing: a technical report clearly responding to the objectives of the study

· Within 11 weeks of the work commencing: a draft legislation with clear identification of carbon rights in PNG. 
These communication activities 
to be carried out:

· A presentation to the REDD+ TWG and relevant stakeholders of the revised technical report

· A presentation to the REDD+ TWG and relevant stakeholders of the draft legislation.

10.
Suggested Expertise
Environmental Lawyer with demonstrated knowledge and expertise in PNG’s policy and legislative framework, natural resource management sector and land tenure system. Knowledge of the functioning of REDD+ mechanisms is an asset. 

The consultant should display strong inter-personal skills, especially oral and written communication skills; proficiency in spoken and written English is essential.
11.   Study Budget
A maximum upper limit proposed for this study is K300, 000.

Secretarial and administrative support is expected through stakeholders as appropriate.

12.    Selection Process and Criteria for Selection

After the deadline for submission of proposals, the Technical Proposals will be opened by the Director of the REDD+ and Mitigation Division (or his delegate) in the presence of members of the evaluation panel.

The evaluation panel will fully evaluate the Technical Proposals based on the criteria listed below. Based on this assessment a number of consultants will be short-listed. Once a short-listing has occurred, the Financial Proposal of the short listed consultants will be opened by the Director of the REDD+ and Mitigation Division (or his delegate) in the presence of members of the evaluation panel.

The short-listed proposals will then be assessed against the full criteria below (including the financial proposal) by an evaluation panel made up of members from the REDD+ Technical Working Group. Short listed expert consultants may be asked to present their proposals to the REDD+ Technical Working Group evaluation panel.

Evaluation Criteria: The evaluation panel (Director and staff of the REDD+ and Mitigation Division and some stakeholders) will examine each proposal on the basis of their responsiveness to these Terms of Reference and apply the evaluation weighting listed below and give each proposal a score.

	Criteria
	Weighting

	Personnel

	50%

	- Individual general qualifications and experience with similar work programs (40%)
	

	- Communication and stakeholder engagement skills (10%)
	

	
	

	Approach
	40%

	- Understanding of the objectives of the study and quality of approach (20%)
	

	- Innovativeness/comments on the ToR (10%)
	

	-Work program and schedule (5%)
- Recognition of critical risks and constraints and mitigation strategies (5%)
	

	Financial Proposal (only assessed for short-listed Consultant)
	10%

	- Budget breakdown and within budget (10%)
	


After the evaluation of the Technical Proposals, the Director of the REDD+ and Mitigation Division will notify the consultants that have not been short listed or whose proposals were deemed to be non-responsive to the ToR.

After the contract has been finalized, the Director of the REDD+ and Mitigation Division will inform those short-listed consultants of the outcome of the tendering process.

13. Contents of Proposals

A proposal must contain the following:

1. Personnel (no longer than 4 A4 pages)
· Identification and full contract details of the consultant;

· Demonstrated ability, skills, knowledge and experience of the consultant to complete the tasks and outputs outlined in this Terms of Reference;

· Identification of any actual or potential conflicts of interest arising from the experience or affiliations of the consultant.

2. Approach (no longer than 5 A4 pages)
· Complete understanding of the study objectives and how the consultant will approach the study task to meet the study objectives;

· Innovation or a response to these Terms of Reference to further enhance the study’s outcomes;

· Proposed work program (this may be included as one (1) A3 page); 

· Assessment of the critical risks and constraints and mitigation strategies.

3. Financial Proposal (no longer than 2 A4 pages)

· Full costing of all tasks, activities, travel, accommodation and overhead fees that will be incurred in the delivery of this study.
4. Annex 1: Consultant’s Curriculum Vitae (CV)

· CV of not more than four (4) pages must be included;  
· The CV must contain a declaration of commitment and availability to the project, be signed and dated and contain the full contact details (including phone number and email) of two (2) professional referees.


Font should not be smaller than 11 point and A4 pages are to have margins no smaller than 2.5 cm.

14. 
Deadline for Proposals:
The proposal must be prepared in English and to be submitted 5 weeks after TOR launching.

Proposals can be submitted in hardcopy or electronic format.
Hardcopies:
· Five (5) hardcopies of the completed proposal (excluding the Financial Proposal) are to be provided.
· The proposals must be placed in a sealed envelope and addressed to the Director of the REDD+ and Mitigation Division clearly marked:

Carbon Rights Study and Drafting of Legislation Proposal – Commercial in Confidence
· One (1) hardcopy of the Financial Proposal is to be provided in a separate sealed envelope addressed to the Director of the REDD+ and Mitigation Division and clearly marked:

     Financial Proposal for the Carbon Rights Study and Drafting of Legislation – 
Commercial in Confidence
· Hard copies may be sent by mail, courier or hand delivered to:
Director, REDD+ and Mitigation Division
Office of Climate Change and Development

2nd floor, Tabari Haus, 

Tabari Place, Reke St.

National Capital District

Papua New Guinea

Electronic Copies:
· Electronic copies can be emailed with two separate attachments.

· One attachment is to contain the completed proposal (excluding the Financial Proposal) and the file is to be titled: PNG Carbon Rights Study and Drafting of Legislation Proposal
· The second attachment is to contain the completed Financial Proposal and is to be titled: Financial Proposal for the Carbon Rights Study and Drafting of Legislation
· The emails are to be addressed to:

REDD+ and Mitigation Division
Email address: eunicejd@gmail.com
Submissions of proposals by email may only be accepted with prior written approval (email exchange is acceptable) from the Director of REDD+ and Mitigation Division.

Faxed copies of Proposals will not be accepted.  
�Reword to reflect the UNFCCC/Cancun or whatever agreement first then mention the progress in PNG


�I don’t agree with this statement.  A clear understanding of all these components certainly facilitates payments and ensuring benefits, but it is not essential.


�Reword and state the sectors


�Include a sentence that states that all data for this study remains the property of govt/OCCD


�What about preparation of information paper for NEC approval etc...


�This is equal to USd150,000 which is too high for the UNDP CO limit for approval. The current threshold is USD30,000





1
9

