IDENTIFYING INDIGENOUS PEOPLES

The UNDP Social and Environmental Standard on Indigenous Peoples (IP SES) 
applies to distinct collectives, regardless of the local, national and regional terms applied to them, who satisfy any of the more commonly accepted definitions of Indigenous Peoples.
  While there is no single and acknowledged definition of "indigenous peoples", this does not mean that identification of indigenous peoples is not possible or overly complicated in most circumstances. Over the decades, as indigenous peoples themselves, international organizations, financial institutions and experts have attempted to identify that which makes a collective "indigenous", a host of common descriptions and characteristics have emerged and been regularly utilized and accepted.  For this reason, the IP SES requires that in the assessment of whether there are indigenous peoples that may be affected by a UNDP project or programme, it is sufficient that the collective in question satisfy any of the more commonly accepted definitions of Indigenous Peoples --definitions which have formed the basis of criteria applied by others.  The Annex below details these more commonly accepted definitions.

A review of these definitions shows that as much as self-identification as indigenous or tribal is considered a fundamental criterion, it is not the only criteria to consider.  This is especially true where identification as indigenous may result in prejudice and adverse impacts. A review of the more commonly accepted definitions demonstrates a number of shared criteria and considerations such as strong historical and cultural links to their lands, resources and territories; a culture, language, belief and knowledge system distinct from the mainstream; and their own customary laws, traditions and institutions governing their internal relations and cultural, economic, social, and political order. Some practical questions that may assist in determining a collective's identification as indigenous may include, but not be limited to the following and can be answered with the help of the collective in question, indigenous organizations and leaders, academics and government representatives: 

· Are there peoples identifying themselves as indigenous?

· Are there local terms that identify indigenous peoples?

· If so, are they recognized in legislation (the Constitution or other laws, for example)?

· What term is used in the national policy discourse and mainstream media with regard to these groups of peoples to distinguish them from the dominant societal group?

· Are there provisions in relevant laws regarding these groups’ collective rights as peoples/communities or any other specific group rights?

· Who are these groups and what are these provisions?

· What is their general situation compared to the mainstream dominant society?

· Do the people have distinct customs and norms that differ from those of the dominant society?
· What is their relationship to the lands and resources they inhabit?
· Has a census been conducted in recent years in the country?

· If so, are these peoples reflected in the census?

· If so, how are they identified as a specific group of people? By self-identification or other criteria?

· Is any other disaggregated data on these specific groups of people available or can it be generated?

· Are there indications that the peoples concerned are unaware of the rights that attach to the designation as indigenous peoples or that they may fear the implications of calling themselves indigenous peoples?

As noted in the IP SES, consideration of a collective's classification as indigenous should not be unduly influenced by the local terms applied to that collective ("tribal", "Native American", "first peoples", "ethnic minorities", "pastoralists", "hill people", etc.).  While certainly a State's recognition of a collective as indigenous is relevant and should be assessed, the focus should not be on what a people is called in a particular domestic political and legal system nor whether the State in question has recognized the collective as an indigenous people, but rather whether the collective satisfies the most commonly accepted definitions of indigenous peoples even if the socio-political context has dissuaded the people in question from self-identifying or understanding the human rights- implications in doing so.
Furthermore, in the context of identifying a collective as an indigenous people, questions may arise as to whether certain individuals or groups are also part of that collective or constitute another indigenous people entirely (i.e. a local community that also has been occupying or otherwise using the lands, resources and territories in question).  These are separate questions.  Each collective must be considered and evaluated on its own merit given the facts and circumstances in question.  Once a collective is determined to be an indigenous peoples for purposes of the IP SES, the extent of that collective --that is the scope of its membership -- is an internal question that can only be answered by the people in question.  Indigenous peoples have the human right to determine their own membership in accordance with their customs and traditions, including criteria for individuals to belong to that people.

 WHO ARE INDIGENOUS PEOPLES?
(Excerpts on Definition/Criteria Used and Discussed by Various International Instruments and Organizations, 

International Financial Institutions and Eminent Scholars)
	
	UNDP SOCIAL AND ENVIRONMENTAL STANDARD FOR INDIGENOUS PEOPLES

	UNDP Indigenous Peoples Social and Environmental Standard (2014)
	5. For purposes of this Standard, "Indigenous Peoples" refers to distinct collectives, regardless of the local, national and regional terms applied to them, who satisfy any of the more commonly accepted definitions of Indigenous Peoples.  These definitions include, among other factors, consideration whether the collective: has been pursuing their own concept and way of human development in a given socio-economic, political and historical context; has tried to maintain their distinct group identity, languages, traditional beliefs, customs, laws and institutions, worldviews and ways of life; has exercised control and management of the lands, natural resources, and territories that they have historically used and occupied, with which they have a special connection, and upon which their physical and cultural survival as Indigenous Peoples typically depends; self-identifies as Indigenous Peoples; and whether their existence pre-dates those that colonized the lands within which they were originally found or of which they were then disposed.(footnotes omitted)

	
	COMMONLY ACCEPTED DEFINITIONS OF INDIGENOUS PEOPLES


	Convention concerning Indigenous and Tribal Peoples in Independent Countries (ILO No. 169) (1991)

	Article 1

1. This Convention applies to:

(a) Tribal peoples in independent countries whose social, cultural and economic conditions distinguish them from other sections of the national community, and whose status is regulated wholly or partially by their own customs or traditions or by special laws or regulations;

(b) Peoples in independent countries who are regarded as indigenous on account of their descent from the populations which inhabited the country, or a geographical region to which the country belongs, at the time of conquest or colonisation or the establishment of present State boundaries and who, irrespective of their legal status, retain some or all of their own social, economic, cultural and political institutions.

2. Self-identification as indigenous or tribal shall be regarded as a fundamental criterion for determining the groups to which the provisions of this Convention apply.

3. The use of the term "peoples" in this Convention shall not be construed as having any implications as regards the rights which may attach to the term under international law.

	José R. Martínez Cobo Study (1986)

	379. Indigenous communities, peoples and nations are those which, having a historical continuity with pre-invasion and pre-colonial societies that developed on their territories, consider themselves distinct from other sectors of the societies now prevailing in those territories, or parts of them. They form at present non-dominant sectors of society and are determined to preserve, develop and transmit to future generations their ancestral territories, and their ethnic identity, as the basis of their continued existence as peoples, in accordance with their own cultural patterns, social institutions and legal systems.”
380. This historical continuity may consist of the continuation, for an extended period reaching into the present of one or more of the following factors:
a. Occupation of ancestral lands, or at least of part of them;
b. Common ancestry with the original occupants of these lands;
c. Culture in general, or in specific manifestations (such as religion, living under a tribal system, membership of an indigenous community, dress, means of livelihood, lifestyle, etc.); 

d. Language (whether used as the only language, as mother-tongue, as the habitual means of communication at home or in the family, or as the main, preferred, habitual, general or normal language);
e. Residence in certain parts of the country, or in certain regions of the world;
f. Other relevant factors.
381. On an individual basis, an indigenous person is one who belongs to these indigenous populations through self-identification as indigenous (group consciousness) and is recognized and accepted by these populations as one of its members (acceptance by the group). 
382.This preserves for these communities the sovereign right and power to decide who belongs to them, without external interference. (footnotes omitted)



	Working Paper on the Concept of “Indigenous People” prepared by the Working Group on Indigenous Populations (1996)

	69. In summary, the factors which modern international organizations and legal experts (including indigenous legal experts and members of the academic family), have considered relevant to the understanding of the concept of  "indigenous" include: 
(a) Priority in time, with respect to the occupation and use of a specific territory; 
(b) The voluntary perpetuation of cultural distinctiveness, which may include the aspects of language, social organization, religion and spiritual values, modes of production, laws and institutions; 
(c) Self-identification, as well as recognition by other groups, or by State authorities, as a distinct collectivity; and 
(d) An experience of subjugation, marginalization, dispossession, exclusion or discrimination, whether or not these conditions persist. 
70. The foregoing factors do not, and cannot, constitute an inclusive or comprehensive definition. Rather, they represent factors which may be present, to a greater or lesser degree, in different regions and in different national and local contexts. As such, they may provide some general guidance to reasonable decision-making in practice.

71. The United Nations system should be mindful of the conclusion of the managers of the World Bank that "no single definition can capture (the) diversity" of indigenous peoples worldwide. It would also be wise to heed the words of the Special Rapporteur, Mr. Capotorti, who warned that precise universal definition, while of philosophical interest, would be nearly impossible to attain in the current state of global realities, and would in any event not contribute perceptibly to the practical aspects of defending groups from abuse. (footnotes omitted)

	United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) (2007)

	Drafters made a deliberative decision not to include a definition of Indigenous Peoples, but Article 33 does provide for the following: 

1. Indigenous peoples have the right to determine their own identity or membership in accordance with their customs and traditions. This does not impair the right of indigenous individuals to obtain citizenship of the States in which they live.

2. Indigenous peoples have the right to determine the structures and to select the membership of their institutions in accordance with their own procedures.

	
	OTHER USEFUL DEFINITIONS (DERIVED LARGELY FROM THE ABOVE)

	World Bank (WB), OP 4.10 (2005 revised April 2013)

	3. Identification. Because of the varied and changing contexts in which Indigenous Peoples live and because there is no universally accepted definition of “Indigenous Peoples,” this policy does not define the term. Indigenous Peoples may be referred to in different countries by such terms as “indigenous ethnic minorities,” “aboriginals,” “hill tribes,” “minority nationalities,” “scheduled tribes,” or “tribal groups.” 

4. For purposes of this policy, the term “Indigenous Peoples” is used in a generic sense to refer to a distinct, vulnerable, social and cultural group possessing the following characteristics in varying degrees:
a) self-identification as members of a distinct indigenous cultural group and recognition of this identity by others; 

b) collective attachment to geographically distinct habitats or ancestral territories in the project area and to the natural resources in these habitats and territories; 

c) customary cultural, economic, social, or political institutions that are separate from those of the dominant society and culture; and 

d) an indigenous language, often different from the official language of the country or region.

A group that has lost “collective attachment to geographically distinct habitats or ancestral territories in the project area” (paragraph 4 (b)) because of forced severance remains eligible for coverage under this policy. Ascertaining whether a particular group is considered as “Indigenous Peoples” for the purpose of this policy may require a technical judgment (see paragraph 8). (footnotes omitted)

	IADB Operational Policy (2006)


	(para. 1) For the purposes of this policy, the term indigenous peoples1 refers to those who meet the following three criteria: (i) they are descendants from populations inhabiting Latin America and the Caribbean at the time of the conquest or colonization; (ii) irrespective of their legal status or current residence, they retain some or all of their own social, economic, political, linguistic and cultural institutions and practices; and (iii) they recognize themselves as belonging to indigenous or pre-colonial cultures or peoples.

	GEF Policy on Agency Minimum Standards on Environmental and Social Safeguards (2011)

	35. Screen early for the presence of Indigenous Peoples in the project area, who are identified through criteria that reflect their social and cultural distinctiveness. Such criteria may include: self-identification and identification by others as Indigenous Peoples, collective attachment to land, presence of customary institutions, indigenous language, and primarily subsistence-oriented production. 

	UN-REDD Guidelines on Free Prior and Informed Consent 2013)


	ANNEX I: IDENTIFYING INDIGENOUS PEOPLES

There is no one definition of indigenous peoples, but the term has become a general denominator for distinct peoples who, throughout history, have been pursuing their own concept and way of human development in a given socio-economic, political and historical context. Often for centuries, these distinct groups of peoples have tried to maintain their group identity, languages, traditional beliefs, worldviews and ways of life and, most importantly, the control and management of their lands, territories and natural resources with which they have a special connection, and upon which their physical and cultural survival as indigenous peoples typically depends. In many cases these individuals self-identify as indigenous peoples and often their existence pre-dates those that colonized the lands within which they were found or disposed them of the lands, territories and resources they traditionally held. 

Who are indigenous peoples?

The international community has not adopted a common definition of indigenous peoples, but the prevailing view today is that no formal universal definition is necessary for the recognition and protection of their rights. Indeed, while the draft American Declaration on the Rights of Indigenous Peoples has deliberated on possible definitions --a task arguably easier when addressing a single continent whose historic experiences with indigenous peoples have greater internal consistency-- the matter was discussed and treated differently in the context of the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) in light of the multitude of experiences spanning across the continents and the globe. Representing the prevailing view, the UNDRIP is affirmatively endorsed now by 148 States (with 11 abstentions).

The absence of a definition with listed criteria or factors has not been a hindrance, however, as there are a number of definitions and descriptions that have emerged over time and become commonly accepted and utilized. For instance, the famous Study of the Problem of Discrimination against Indigenous Populations (the “Martínez Cobo Study”) offered one of the earliest “working definitions” still referred to by many today. The Martínez Cobo Study provided that: ...The ILO Convention 169 applies to:....The Working Paper on the Concept of “Indigenous People” prepared by the Working Group

on Indigenous Populations lists the following factors that have been considered relevant to the understanding of the concept of “indigenous” by international organizations and legal experts, but again repeating the notion of self-identification: ...

Self-identification as indigenous or tribal is considered a fundamental criterion and this is the practice followed in the United Nations and its specialized agencies, as well as in certain regional  intergovernmental organizations. Article 33 of the UNDRIP refers to the rights of indigenous peoples to decide their own identities and membership procedures.

Understanding who indigenous peoples are: 

▪ They identify themselves as indigenous peoples and are, at the individual level, accepted as members by their community; 

▪ They have historical continuity or association with a given region or part of a given region prior to colonization or annexation; 

▪ They have strong links to territories and surrounding natural resources; 

▪ They maintain, at least in part, distinct social, economic and political systems; 

▪ They maintain, at least in part, distinct languages, cultures, beliefs and knowledge systems; 

▪ They are resolved to maintain and further develop their identity and distinct social, economic, cultural and political institutions as distinct peoples and communities; and 

▪ They typically form non-dominant sectors of society. 

In some countries, it is controversial to use the term “indigenous.” In some cases, however, the notion of being indigenous has pejorative connotations and people may choose to refuse or redefine their indigenous origin. Such choices must be respected, while at the same time any discrimination based on indigenous peoples’ cultures and identity must be rejected. This different language use is also reflected in international law. In some countries, it is controversial to use the term “indigenous” or to self-identify as “indigenous.” Also, the terminology to describe the distinct collectives differs one country from the next. There may be local terms such as “tribal people,” “first peoples,” “ethnic minorities,” “traditional communities,” “Native Americans,” and “scheduled tribes” etc. There also may be occupational and geographical labels such as “hunter-gatherers,” “pastoralists,” “nomadic or semi-nomadic,” “hill people” etc. For all practical purposes, and specifically for purposes of the application of these Guidelines, the term “indigenous peoples” will be used to encompass all of these collectives. The issue is neither what a people is called nor whether the State in question has recognized them as an indigenous people, but whether the collective satisfies the most commonly accepted definitions of indigenous peoples elaborated here -- even where the political situation has dissuaded a people or community to identify themselves as indigenous or prevented them from understanding the rights implications of doing so.

How to identify indigenous peoples

The most fruitful approach is to identify, rather than attempt to define, indigenous peoples in a specific context. Indigenous peoples’ representatives themselves have taken the position that no global definition is either possible or desirable. Identification is a more constructive and pragmatic process, based on the fundamental criterion of self-identification. The identification of indigenous peoples must thus be undertaken with the full participation of the peoples concerned. The purpose of the exercise is to gain a better understanding of the specific situations of exclusion, discrimination and poverty faced by particular groups of people so that public policies can address these issues by developing targeted programmes and inclusive processes. Below is a list of some practical questions suggested for consideration when working on matters involving indigenous peoples in the preparation of projects and/or relevant activities.

Local indigenous organizations and leaders, and academic constituencies in addition to government, may be well placed to help answer these questions. The list is neither exhaustive nor mandatory, but provides elements for consideration and reflection as part of any preparatory work.  ...

Indigenous peoples often have much in common with other marginalized segments of society, i.e. lack of or very poor political representation and participation, lack of access to social services, and exclusion from decision-making processes on matters affecting them directly or indirectly. However, the situation of indigenous peoples is different because of their history and their intimate relationship with their lands, territories and resources which, in many cases, not only provide them with the economic means for living but also sustain them as peoples along with their culture. As distinct peoples, indigenous peoples claim the right to self-determination, including the right to control their own political, social, economic and cultural development as enshrined in the UNDRIP, ILO Convention 169, and other international human rights instruments. Furthermore, many indigenous peoples have a profound spiritual relationship with their land and natural resources. Indigenous peoples’ rights to manage their traditional lands, territories and relevant resources are fundamental to their physical and spiritual survival. However, all too often, indigenous communities have been displaced and dislocated from their ancestral lands in the name of development, by oil and gas or other natural resource exploitation projects, the construction of dams, conservation parks, roads or other national development priorities, which have been designed without the FPIC of indigenous peoples—and indeed, often without any form of consultation with them at all.

	UNDG Guidelines on Indigenous Peoples (2008)

	Who are indigenous peoples?
The international community has not adopted a definition of indigenous peoples and the prevailing view today is that no formal universal definition is necessary for the recognition and protection of their rights. However, this should by no means constitute an obstacle to UN agencies in addressing the substantial issues affecting indigenous peoples.
What follows is a brief overview of some of the existing attempts to outline the characteristics of indigenous peoples:
· The ILO’s Indigenous and Tribal Peoples Convention, 1989 (No. 169) applies to:

· Tribal peoples whose social, cultural and economic conditions distinguish them from other sections of the national community, and whose status is regulated wholly or partially by their own customs or traditions or by special laws or regulations.

· Peoples who are regarded as indigenous on account of their descent from the populations which inhabited the country, or a geographical region to which the

· country belongs, at the time of conquest or colonisation or the establishment of present state boundaries and who, irrespective of their legal status, retain some or all of their own social, economic, cultural and political institutions.
· The Convention also states that self-identification as indigenous or tribal shall be regarded as a fundamental criterion for determining the groups to which the provisions of this Convention apply...

· The Study on the discrimination against indigenous peoples (Martínez Cobo Study) puts forward the following “working definition”: Indigenous communities, peoples and nations are those which, having a historical continuity with pre-invasion and precolonial societies that developed on their territories, consider themselves distinct from other sectors of the societies now prevailing in those territories, or parts of them. They form at present non-dominant sectors of society and are determined to preserve, develop and transmit to future generations their ancestral territories, and their ethnic identity, as the basis of their continued existence as peoples, in accordance with their own cultural patterns, social institutions and legal systems.

· The Working Group on Indigenous Populations’ Working paper on the concept of “indigenous people” lists the following factors that have been considered relevant to the understanding of the concept of “indigenous” by international organizations and legal experts:

· Priority in time, with respect to the occupation and use of a specific territory; 
· The voluntary perpetuation of cultural distinctiveness, which may include the aspects of language, social organization, religion and spiritual values, modes of production, laws and institutions;

· Self-identification, as well as recognition by other groups, or by State authorities, as a distinct collectivity; and

· An experience of subjugation, marginalization, dispossession, exclusion or discrimination, whether or not these conditions persist.
· Self-identification as indigenous or tribal is considered as a fundamental criterion and this is the practice followed in the United Nations and its specialized agencies, as well as in certain regional intergovernmental organizations.

· Article 33 of the United Nations Declaration on the Rights of Indigenous (UNDRIPS) refers to the rights of indigenous peoples to decide their own identities and procedures of belonging. (footnotes omitted)


	IFC Performance Standard 7 on Indigenous Peoples (2012)

	4.  There is no universally accepted definition of “Indigenous Peoples.” Indigenous Peoples may be referred to in different countries by such terms as “Indigenous ethnic minorities,” “aboriginals,” “hill tribes,” “minority nationalities,” “scheduled tribes,” “first nations,” or “tribal groups.”
5. In this Performance Standard, the term “Indigenous Peoples” is used in a generic sense to refer to a distinct social and cultural group possessing the following characteristics in varying degrees: 
• Self-identification as members of a distinct indigenous cultural group and recognition of this identity by others; 
• Collective attachment to geographically distinct habitats or ancestral territories in the project area and to the natural resources in these habitats and territories; 
• Customary cultural, economic, social, or political institutions that are separate from those of the mainstream society or culture; or 
• A distinct language or dialect, often different from the official language or languages of the country or region in which they reside. 

6. This Performance Standard applies to communities or groups of Indigenous Peoples who maintain a collective attachment, i.e., whose identity as a group or community is linked, to distinct habitats or ancestral territories and the natural resources therein. It may also apply to communities or groups that have lost collective attachment to distinct habitats or ancestral territories in the project area, occurring within the concerned group members’ lifetime, because of forced severance, conflict, government resettlement programs, dispossession of their lands, natural disasters, or incorporation of such territories into an urban area.

7. The client may be required to seek inputs from competent professionals to ascertain whether a particular group is considered as Indigenous Peoples for the purpose of this Performance Standard.

	FAO Policy on Indigenous and Tribal Peoples (2010)

	In accordance with international consensus,3 FAO will abide by the following criteria when considering indigenous peoples:
▪ Priority in time, with respect to occupation and use of a specific territory;
▪ The voluntary perpetuation of cultural distinctiveness, which may include aspects of language, social organization, religion and spiritual values, modes of production, laws and institutions;
▪ Self-identification, as well as recognition by other groups, or by State authorities, as a distinct collectivity; and
▪ An experience of subjugation, marginalization, dispossession, exclusion or discrimination, whether or not these conditions persist. (footnotes omitted)


	ADB Safeguard Policy Statement "Safeguard Requirement 3: Indigenous Peoples" (2008)

	6. For operational purposes, the term Indigenous Peoples is used in a generic sense to refer to a distinct, vulnerable, social and cultural group possessing the following characteristics in varying degrees:

(i) self-identification as members of a distinct indigenous cultural group and recognition of this identity by others;

(ii) collective attachment to geographically distinct habitats or ancestral territories in the project area and to the natural resources in these habitats and territories; project area because of forced severance remains eligible for coverage under this policy.

(iii) customary cultural, economic, social, or political institutions that are separate from those of the dominant society and culture; and

(iv) a distinct language, often different from the official language of the country or region.
7. In considering these characteristics, national legislation, customary law, and any international conventions to which the country is a party will be taken into account.
8. A group that has lost collective attachment to geographically distinct habitats or ancestral territories in the project area because of forced severance remains eligible for coverage under this policy.

	UNDP and Indigenous Peoples

Towards effective partnerships for human rights and development (2006)

	1. Identification
The practice of providing a ‘definition’ of IPs is being abandoned in international forums, as it makes better sense to pragmatically identify partners than to risk excluding peoples and groups because they ‘do not fit’ in the definition or even risk developing discriminatory and/or exclusionary definitions. Moreover, both IPs as well as governments have not found it a crucial necessity to have a watertight definition of IPs. Internationally, it is commonly understood and accepted that ‘self-identification as indigenous or tribal shall be regarded as a fundamental criterion’ (1) as stated in Convention 169 of the International Labor Organization (ILO), while the Draft Declaration on the Rights of Indigenous Peoples states that ‘Indigenous peoples have a collective and

individual right to maintain and develop their distinct identities and characteristics, including the right to identify themselves as indigenous and to be recognized as such’. The Secretariat of the UN Permanent Forum on Indigenous Issues, after elaborating on the understanding of the term, concluded in their background paper on the concept of IPs, presented to the 2004 Workshop on Data Collection and Disaggregation for IPs that ‘the prevailing view today is that no formal universal definition of the term is necessary’ (2). For the purposes of this paper, this view will be endorsed, although it should be noted that

in many countries the attempt to formulate a definition of IPs is still continuing. 
Worldwide, it is estimated that there are over 350 million indigenous persons, representing some 4,000 languages in more than 70 countries. In Latin America there is an estimated number of 50 million indigenous people who make up 11% of the region’s population. Indigenous people are not always in the minority in terms of numbers, e.g. in Bolivia and Guatemala indigenous people make up more than half the population.
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�Bruce, pls check against how we are referring to other standards.





Can we simply say the “UNDP Standard on Indigenous Peoples” rather than SES on IPs?


�What order are the references in? Shall we do chronological for each of the 2 main categories?


�Not sure which reference to use here, because although this text is in the UNREDD Guidelines as an Annex, it comes directly from another source: 





Adapted from � HYPERLINK "http://www.un.org/esa/socdev/unpfii/documents/resource_kit_indigenous_2008.pdf" ��UN Resource Kit on Indigenous Peoples Issues�, United Nations, New York, 2008





I think it could strengthen it to use both references.





