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IMPLEMENTING A CORPORATE FREE, PRIOR, AND INFORMED CONSENT POLICY: BENEFITS AND CHALLENGES

I. Executive Summary

This report explores the benefits that
Talisman Energy Inc. (“Talisman”) might
derive and the challenges it might encounter
if it were to adopt a policy to secure

the free, prior, and informed consent
(“FPIC") of indigenous peoples! potentially
impacted by its global operations. Talisman
commissioned this report at the request

of two responsible investors, Batirente

and Regroupement pour la responsabilité
sociale des entreprises (“RRSE”). The World
Resources Institute (“WRI"), a think tank and
thought leader on FPIC, was asked to provide
a third party commentary on it. The scope
of the report, as agreed by Talisman, the
responsible investors, and WRI, includes the
legal history of FPIC, the opportunities and
challenges attendant to a FPIC policy, FPIC
best practices, and guidance on FPIC policy
language and implementation guidelines.
The report does not encompass a review

of the effectiveness of Talisman's existing

indigenous peoples policies and practices,
although the responsible investors requesting
the report noted that Talisman “is ahead

of the curve in terms of corporate social
responsibility and transparency.”? The
perspectives expressed in the report are
intended to be inclusive, and draw upon

the expertise of a range of community
engagement and FPIC experts.3

FPIC is one of a number of indigenous

rights that are specifically enumerated in
international documents. Talisman and a
number of its peer companies already have
policies and practices in place to respect

the longer-standing international norm of
engagement with indigenous peoples who
will be affected by development activities.
Indeed, meaningful engagement is a critical
process for companies that seek a social
license to operate.* FPIC can be understood,
in fact, as a heightened and more formalized
form of community engagement to be utilized
when a project has substantial impacts on

1 Although definitions of the term “indigenous peoples” vary, a frequently cited U.N. definition is: “Indigenous communities, peoples and
nations are those which, having a historical continuity with pre-invasion and pre-colonial societies that developed on their territories,
consider themselves distinct from other sectors of the societies now prevailing on those territories, or parts of them. They form at
present non-dominant sectors of society and are determined to preserve, develop and transmit to future generations their ancestral
territories, and their ethnic identity, as the basis of their continued existence as peoples, in accordance with their own cultural patterns,
social institutions and legal system.” U.N. Subcommission on the Prevention of Discrimination and Protection of Minorities, Study

of the Problem of Discrimination against Indigenous Populations, U.N. Doc. E/CN.4/Sub.2/1986/7/Add. 1-4 (March 1986), q 379.
Many definitions also require self-identification as an indigenous person and/or peoples. This document uses the terms “indigenous
peoples,” “communities,” and “groups” interchangeably, for ease of reference, but the same international legal rights would attach

regardless of the term used in the context of this paper.

2 |etter from Batirent and RRSE to Talisman (23 Dec. 2008) (on file with authors).

3 The authors engaged with individuals at the following organizations: the U.N. Office of the High Commissioner on Human Rights,

the IFC, the IFC Compliance Advisor Ombudsman, International Council on Mining and Metals, Newmont Mining, De Beers, CDA
Collaborative Learning Projects, Canadian Environmental Law Society, Amazon Watch, Oxfam America (U.S. and Peru), the Indian Law
Resource Center, World Wildlife Fund (Peru), Paul Joffe, KAIROS, Royal Dutch Shell plc, Anglo-American plc, Borealis, Futuro Sostenible,
and the North-South Institute. The ideas expressed and recommendations offered in this report, however, should in no way be
ascribed to these organizations or individuals with whom the authors engaged.

4 According to responsible investor Ethical Funds: “The social license to operate is outside of the government or legally-granted right
to operate a business. A company can only gain a social license to operate through the broad acceptance of its activities by society
or the local community. Without this approval, a business may not be able to carry on its activities without incurring serious delays

and costs.” “Learn the Lingo, ‘social license to operate,
ChangingTheWorld/AboutSRI/Pages/LearnThelLingo.aspx.

Ethical Funds, available at https://www.ethicalfunds.com/en/Investor/
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indigenous groups.5 Although this report

is focused on FPIC, it builds upon the
assumption that community engagement is
an essential baseline for company behavior
that helps ensure respect for human

rights when company projects will affect
communities.

FPIC derives from a number of legal and
normative sources. International Labor
Organization (“ILO") Convention No. 169, a
binding legal document, requires party States
Parties to obtain the FPIC of indigenous
peoples before resettling them, although this
application of FPIC is conditional - if States
do not receive indigenous peoples’ consent,
they may relocate them in accordance with
national law.® The United Nations (“U.N.”)
Declaration on the Rights of Indigenous
Peoples (“the Declaration”) calls on parties to
obtain the FPIC of indigenous peoples in the
context of development projects that affect
them. The Declaration is soft law rather
than a binding legal document, but it is likely
to influence national laws and jurisprudence
over time, and soft law can evolve into hard,
binding law. The U.N. General Assembly’s
approval of the Declaration in 2007 signaled
a victory for indigenous people and provided
momentum to the principle of FPIC.

These international legal documents look
primarily to governments, not companies,

to obtain FPIC from indigenous peoples. Yet
this could change.” FPIC is rapidly gaining
momentum, and this paper captures only a
snapshot of the concept, which will continue
to develop. Although international law

does not appear to impose a requirement
directly on companies to gain FPIC, the
evolution of FPIC in international law will
affect companies.8 National and regional
legal systems are beginning to incorporate
the right of indigenous peoples to be
involved in decisions regarding development
projects that will impact them, which in some
instances has led to the denial or alteration
of concessions that had been offered to
multinational companies by the State. In
addition, non-legal entities, such as the Inter-
American Development Bank (“IADB”) and the
Roundtable on Sustainable Palm Oil (“‘RSPQ"),
recently have started to apply the principles
of FPIC directly to companies.

The policies and practices of a small but
growing number of mining companies also
incorporate the principles of FPIC - that
consent is free, prior, and informed - to
varying degrees. The oil and gas industry,
however, has less frequently used FPIC in
policy or practice. Evolving legal, social,

5 Throughout this report, the terms “engagement” and “consultation” are used somewhat interchangeably. Practitioners increasingly
prefer the term “engagement,” as it suggests not only dialogue but also joint problem-solving and working together in a collaborative
problem-solving process. In contrast, some understand “consultation” to refer to the company sharing information with the community
without genuine collaboration. See, e.g., “Building Bridges: From Community Consultation to Community Engagement,” Twenty-first
Century Dialogue, available at http://www.21stcenturydialogue.com/resources/Janette%20Poster%20Final.pdf. International legal
instruments and company policies, however, tend to use the term “consultation,” so the report uses this term when discussing those

particular instruments and policies.

6 See, e.g., “Indigenous & Tribal Peoples’ Rights in Practice: A Guide to ILO Convention No. 169,” ILO (2009), available at http://pro169.
org/res/materials/en/general_resources/IPsRightsInPractice-singlepages.pdf.

7 International legal documents are generally assumed to address the roles that States should play. The Declaration is not always explicit

about which actors should obtain consent, so a court could theoretically interpret it to create responsibilities for companies. Under

standard rules of interpretation, however, this is unlikely.

8 When States violate some international rights, for example, companies can be found to be complicit in those violations.
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and reputational risks provide reasons for
extractive companies to examine indigenous
peoples issues and consider whether
seeking FPIC would better enable them to
play an appropriate role in the realization

of indigenous rights while more effectively
protecting their social license to operate.

Companies considering a policy that
incorporates FPIC principles face a number
of potential benefits and challenges to their
operations, relationships, and reputation.
FPIC might enhance a company’s ability

to obtain and maintain a social license to
operate in some countries. Yet in countries
where indigenous communities feel that
their rights are well-protected and are not
demanding FPIC, it might add little more
benefit than a robust engagement process.
Furthermore, obtaining FPIC is challenging
because it can be difficult to identify the
relevant indigenous peoples and define an
appropriate negotiation process.? In addition,
FPIC could heighten existing tensions
between indigenous and non-indigenous
communities if companies accord differential
treatment to indigenous people. On the
other hand, seeking consent could improve
the reputation of companies in the eyes

of civil society, responsible investors, and
indigenous groups if the companies can
demonstrate that they follow a suitable
process.

Adhering to the principles of FPIC could

also affect companies’ market access

and regulatory and legal risk. Companies
that seek FPIC might obtain better market
access if the government is concerned about

indigenous rights and social unrest. On

the other hand, some governments might
wish only to develop natural resources as
rapidly as possible and give concessions to
companies that are certain to exploit them

- with or without FPIC. Efforts by companies
to secure consent could adversely affect
relations with the host government if the
companies are construed to be undermining
national sovereignty - although if companies
present FPIC as a means of mitigating social
risk, such an outcome is less likely. In some
instances, regulators might view companies
that seek FPIC more positively and be more
helpful during the regulatory process. At
the same time, other regulators might feel
that companies have layered an unnecessary
and time-consuming requirement on top of
the existing process. Adopting a policy that
incorporates FPIC principles would likely
lower legal risks in the long-term, particularly
in countries that voted for the Declaration.

This report is premised on a number of
assumptions. First, understanding the
distinct, although complementary, roles
and capabilities of States and companies is
critical. As the U.N. Special Representative
for Business and Human Rights has noted,
States and companies have different,
although complementary, roles regarding
human rights. Because the roles of

States and companies are distinct, even

if a government fails to meet its human
rights duties, this does not release the
company from its independent human rights
responsibilities.

Given that the roles of States and companies

9 The question of which entities can give consent is one of the driving issues behind this report. Actors operating in the Peruvian
Amazon face challenges determining and agreeing upon which federations and communities have the power to give consent to
extractive industry projects. “Statement on Talisman’s Oil Project in the Peruvian Amazon,” Amazon Watch (11 Nov. 2008), available at

http://www.amazonwatch.org/newsroom/view_news.php?id=1681.
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are different, it is not surprising that the
precise meaning of FPIC as it applies to
governments is not likely to be the same for
companies. Companies do not hold the power
to seek FPIC in a manner that is truly “prior” as
ILO Convention No. 169 and the Declaration
appear to utilize the term, whereby a State
gains consent before a concession is granted.
Companies can, however, adhere to the
principle of gaining consent “prior,” and seek
consent before commencing specified stages
of operations. Therefore, this report refers

to “community agreement based on FPIC
principles” to highlight the ways in which these
principles can be defined and operationalized in
a corporate context, which sometimes varies
in subtle but important ways from the State
context. In some instances, the paper also
refers to consent. This should be understood
to be synonymous with “community agreement
based on FPIC principles.”

The report also assumes that consent and
engagement are closely related concepts

that can form part of the same process.
Companies always should engage with project-
affected communities. Consent is added

on top of normal engagement processes in
certain circumstances, and includes a more
formalized process and outcome. The terms
engagement and consent should not be used
interchangeably, as consent is a heightened

or extra layer added to the engagement
processes that companies normally undertake.

The report concludes that, in the long-term,
the benefits for oil and gas companies of
obtaining community agreement based on
FPIC principles, and thereby both supporting
their social license to operate and reducing
legal and reputational risks, may outweigh the
substantial challenges of securing consent.
This is particularly likely in States that voted for

8 | FOLEY HOAG LLP

the Declaration and in places where the rights
of indigenous peoples are poorly protected in
law or practice.

In light of global trends, it would be both timely
and wise for Talisman to consider incorporating
FPIC principles into its indigenous peoples or
community policy. Because jurisprudence and
consensus around FPIC is changing so rapidly,
and companies have so little experience
implementing the principles of FPIC, Talisman
should review its policy within three years. The
concepts upon which such a policy could be
based include the following:

The principles of FPIC should be
embedded within a broader indigenous
peoples or community engagement
policy. Consent forms one aspect of
how a company approaches indigenous
rights. Concepts such as engagement
are necessary elements of gaining
consent, and of an indigenous peoples or
community policy;

Consent is best understood as a
formalized, documented, and verifiable
social license to operate. It provides
an additional, more formalized process
in addition to the normal engagement
processes that companies utilize;

Companies that seek consent should,

at a minimum, obtain it from indigenous
peoples living on the land and, in addition,
should take all possible steps to design
projects to avoid resettlement;

Consent is free if indigenous communities
are informed that they can reject the
company’s specified activities, and are

in fact able to do so without a sense of
coercion;



IMPLEMENTING A CORPORATE FREE, PRIOR, AND INFORMED CONSENT POLICY: BENEFITS AND CHALLENGES

The community and company should
formally agree upon and record the
process through which the community
will determine and express its consent or
lack thereof;

The process of gaining consent should
incorporate traditional indigenous
decision-making procedures as agreed
upon with the community, while taking
culturally appropriate steps to include
marginalized groups;

The process of gaining community
consent must comply with national laws
and regulations, while taking into account
the company’s policy to the greatest
extent possible;

Indigenous peoples should express their
consent in a formal, written agreement
with the company or other formal
documentation;

After an indigenous community formally
provides its consent, a company must
continue to engage with the community
in order to maintain that consent - and,
thus, the company’s social license to
operate; and

FPIC has developed to address the
situation of indigenous peoples. To
address and mitigate all social risk,
however, companies will also need to
engage with potentially impacted non-
indigenous people.
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Il. The Evolution of FPIC in
International Law and Voluntary
Initiatives

This section presents the legal and policy
climate surrounding FPIC. The concept of
informed consent has a substantial pedigree
in various areas of the law. For instance,
FPIC is required under international soft

and hard law for medical experimentation.!?
In addition, Europeans and indigenous
peoples in the Americas engaged in consent
processes during colonization, although an
unlevel playing field meant that agreements
were not always respected.!! The modern
application of FPIC to indigenous peoples
derives primarily from ILO Convention No.
169 and the U.N. Declaration on the Rights
of Indigenous Peoples, which focus chiefly
on the role of the State. The statements

of U.N. Treaty Bodies and regional human
rights courts also provide evidence of the
growing international support for the right of
indigenous peoples to give or withhold FPIC
to development projects affecting them. The
requirements of international institutions
such as the International Finance Corporation
(“IFC") and multi-stakeholder initiatives such
as the RSPO help describe how companies

can play a role in ensuring that they have

the FPIC of affected communities. The
development of rights specifically for
indigenous peoples is due to the need

to address the historic marginalization

of indigenous peoples in many societies,
including a failure to recognize their historical
use of land and a lack of opportunity for them
to participate meaningfully in national political
systems due to geographic, linguistic, and
cultural barriers.’? When international laws,
global standards, and multi-stakeholder
guidelines are viewed holistically, it is clear
that the rights of indigenous peoples,
including FPIC, have gained substantial
momentum in recent years, with implications
for the roles of both States and companies.

A. International Legal Standards

International law first contemplated the right
of indigenous peoples to give FPIC in ILO
Convention No. 169, Concerning Indigenous
and Tribal Peoples in Independent Countries,
which calls for FPIC to resettlement. It does
not clearly articulate a consent standard for
development projects. Rather, it establishes
the right of indigenous peoples to be
consulted regarding development projects

10 The requirement of FPIC for medical experimentation is found in the Nuremberg Code, as well as a number of other international
protocols regarding medical testing. Some of the cases in the Nuremberg Trials after World War Il helped establish this norm. A U.S.
circuit court recently ruled that informed consent to medical testing is part of the “law of nations” - a specific, universal, and obligatory
legal norm - and thus is actionable under the Alien Tort Statute. Abdullahi v. Pfizer, Inc., 562 F.3d 163 (2d Cir. 2009).

11 See, e.g., Marcus Colchester and Fergus MacKay, “In Search of Middle Ground: Indigenous Peoples, Collective Representation
and the Right to Free, Prior and Informed Consent,” Forest Peoples Programme (2004), available at http://www.forestpeoples.org/

documents/law_hr/fpic_ips_text_only_aug04_eng.pdf.

12 The IFC Performance Standards on Indigenous Peoples refer to such historical problems: “Performance Standard 7 recognizes

that Indigenous Peoples, as social groups with identities that are distinct from dominant groups in national societies, are often among
the most marginalized and vulnerable segments of the population. Their economic, social and legal status often limits their capacity
to defend their interests in, and rights to, lands and natural and cultural resources, and may restrict their ability to participate in and
benefit from development.” “IFC’s Performance Standards on Social & Environmental Sustainability Performance,” IFC (2006), p.

28 9 1, available at http://www.ifc.org/ifcext/sustainability.nsf/AttachmentsByTitle/pol_PerformanceStandards2006_full /SFILE/
|IFC+Performance+Standards.pdf [hereinafter “IFC Performance Standards”]. Similarly, the Declaration’s preamble refers to the
concern that “indigenous peoples have suffered from historic injustices as a result of, inter alia, their colonization and dispossession of
their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with
their own needs and interests.” U.N. Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, U.N. Doc. A/RES/61/295
(13 Sept. 2007), Preamble, available at http://www.un-documents.net/a61r295.htm [hereinafter U.N. Declaration on the Rights of

Indigenous Peoples].
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that would affect them. Furthermore, the
State can override the requirement of FPIC
for resettlement if it follows appropriate
legal procedures that allow for the effective
representation of indigenous peoples.!3

The Convention also addresses indigenous
peoples’ “right to decide their own priorities
for the process of development,” which is
not quite a consent requirement but bears a
strong resemblance to one.'* Although the
Convention only explicitly provides for FPIC
for resettlement - and the State can override
the FPIC requirement - it helps establish

the principle that indigenous peoples

should play a pivotal decision-making role
regarding projects that will affect them. The
Convention creates collective — as opposed
to individual - rights for indigenous peoples
to control their lands and resources, meaning
that indigenous peoples as a group exercise
the rights.1s

Only a small number of States have become
Signatories to the Convention. For these

States, the Convention is binding, although,
depending on their national legal structure,
the elements of the Convention may

only become fully effective if they pass
implementing legislation. The Convention
is not binding on States that are not parties
to the Convention, but it is a persuasive
authority for the global community with
respect to FPIC.

The most important recent legal development
was the U.N. General Assembly’s adoption of
the Declaration on the Rights of Indigenous
Peoples in September 2007, with 143

votes in favor, 4 States in opposition, and

11 abstentions.'® The Declaration is soft
law, not a treaty, and thus is not legally
binding on States. The principle of FPIC for
development projects was one of the most
controversial aspects of the Declaration.

The adoption of the Declaration after many
years of debate suggests there is momentum
behind the right to FPIC. The Declaration on
the Rights of Indigenous Peoples articulates

13 “Where the relocation of these peoples is considered necessary as an exceptional measure, such relocation shall take place
only with their free and informed consent. Where their consent cannot be obtained, such relocation shall take place only following
appropriate procedures established by national laws and regulations, including public inquiries where appropriate, which provide
the opportunity for effective representation of the peoples concerned.” Convention concerning Indigenous and Tribal Peoples in
Independent Countries (ILO No. 169), 72 ILO Official Bull. 59 (1989), Art. 16.2 [hereinafter ILO Convention No. 169].

14 “The peoples concerned shall have the right to decide their own priorities for the process of development as it affects their lives,
beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use, and to exercise control, to the extent possible,
over their own economic, social and cultural development.” ILO Convention No. 169, supra note 13, Art. 7.1. At the same time, if
the State “retains the ownership of mineral or sub-surface resources or rights to other resources pertaining to lands,” the State need
not gain the consent of indigenous peoples to exploit those resources. Rather, “governments shall establish or maintain procedures
through which they shall consult these peoples, with a view to ascertaining whether and to what degree their interests would be
prejudiced, before undertaking or permitting any programmes for the exploration or exploitation of such resources pertaining to their

lands.” ILO Convention No. 169, supra note 13, Art. 15.

15 See, e.g., James Anaya, “International Human Rights and Indigenous Peoples: the move towards the multicultural state,” 21 Ariz. J.

INT'L & Cowmp. L. (2004).

16 Australia and New Zealand have since indicated that they support the Declaration, and the Canadian government has announced
plans to endorse it, in line with the Canadian Constitution and laws. See “Speech from the Throne,” Canadian Governor General (3 Mar.
2010), available at http://www.speech.gc.ca/eng/media.asp?id=1388. See also “Momentum slowly builds behind U.N. Indigenous
Declaration,” China View (19 May 2009), available at http://news.xinhuanet.com/english/2009-05/19/content_11397949.htm. The
U.S. has indicated that it may change its position as well. U.S. U.N. Press Release, No. 064 (20 Apr. 2010).
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the right in a number of circumstances.!” Of
greatest interest for oil and gas companies,

it calls on States to consult with indigenous
peoples through their representative
institutions to gain their FPIC “prior to the
approval of any project affecting their lands
or territories and other resources, particularly
in connection with the development, utilization
or exploitation of mineral, water or other
resources.” 18 States may delegate this
responsibility to companies, in a manner
similar to the delegation of the Crown’s duty
to consult with aboriginal peoples in Canada.
In sum, the Declaration is indicative of
substantial momentum behind the indigenous
rights movement, although the many years
required for its adoption hint at the difficulty
and complexity of the issues it encompasses.

Since the Declaration is soft law, it is not
legally binding on States. To date, few

States have incorporated the standards

into their domestic law, perhaps in part
because the Declaration was only so recently
approved. Over time, it is likely that the
Declaration will start to “harden,” becoming
more authoritative as it is used as the
foundation for legal decisions and regulations
in various States. When soft law standards
become part of the “consistent conduct of
States acting out of the belief that the law
requires them to act that way,” they become
customary international law and thus binding
on States.!® With regard to the Declaration
on the Rights of Indigenous Peoples, that
process is just beginning.2°

Whether the Declaration is hard or soft law
matters, but only up to a point.? As it starts
to affect the domestic legal framework and
social expectations within which companies
operate, it becomes a factor companies

17 The Declaration also specifies that FPIC is required for relocation; before adopting and implementing legislative or administrative
measures that may affect indigenous peoples; and for storage or disposal of hazardous materials in the lands or territories of
indigenous peoples. The Declaration provides for redress with respect to their cultural, intellectual, religious, and spiritual property
taken without their free, prior, and informed consent or in violation of their laws, traditions, and customs, and for the redress, by
means that can include restitution or, when this is not possible, just, fair, and equitable compensation, for the lands, territories, and
resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, taken, occupied,
used, or damaged without their free, prior, and informed consent. U.N. Declaration on the Rights of Indigenous Peoples, supra note

12.

18 J.N. Declaration on the Rights of Indigenpus Peoples, supra note 12, Art. 32.2.

19 Rosenne Shabtai, Practice and Methods of International Law, New York: Oceana (1984), p. 55. For instance, many would argue that
sections of the U.N. Declaration of Human Rights have crystallized into customary international law. Typically, for a norm to become
customary international law, states must (1) act in conformity with the norm; and (2) believe that their behavior is required by law (often
called opinion juris). States as yet do not act in conformity with the norm of FPIC. Although there is a concept called “instant custom,”
it is a truly rare occurrence in international law, and almost undoubtedly has not been achieved in the case of the Declaration on the
Rights of Indigenous Peoples.

2 Courts have started to refer to the Declaration in their legal decisions. For instance, the Supreme Court of Belize cited to the
Declaration as a persuasive authority in a 2007 case, noting that it contains general principles of international law and that the
Belize government had voted for it in the U.N. General Assembly. The Court ordered the government to demarcate and document
the indigenous peoples’ land and to cease from acts that might affect the indigenous peoples’ enjoyment of their land unless the
indigenous peoples provide informed consent. Coy v. Belize, Claim No. 171, Supreme Court of Belize (18 Oct. 2007), available at
http://www.law.arizona.edu/depts/iplp/advocacy/maya_belize/documents/ClaimsNos171and1720f2007.pdf. It is of relevance to
Talisman that Canadian courts have shown a willingness to draw on international law standards in the past.

21 Soft law standards can be linked to practical implications for those who violate them. In the area of business and human rights,
such standards can have concrete effects because national law incorporates them, socially responsible investors use them to screen
companies, and advocates utilize the standards to shame wrong-doers. For further discussion, see U.N.G.A., Human Rights Council,
Report of the Special Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations and
Other Business Enterprises: Mapping International Standards of Responsibility and Accountability for Corporate Acts, U.N. Doc. A/
HRC/4/035 (9 Feb. 2007). See also John Ruggie, “Treaty Road Not Traveled,” Ethical Corporation (May 2008), available at http://
www.hks.harvard.edu/mrcbg/news/ruggie/Pages%20from%20ECM%20May_FINAL_JohnRuggie_may%2010.pdf.
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may need to take into consideration as

part of their risk mitigation process. This

is particularly important given the risk that
some countries may apply the principle
retroactively, which would affect existing
company concessions.? Furthermore, the
Declaration provides an important normative
basis for and gives traction to the claims

of indigenous peoples, who are likely to
become more assertive now that they have
won their long battle at the U.N. to move the
Declaration through the General Assembly.

The relatively new U.N. Permanent Forum

on Indigenous Issues also will provide an
epicenter from which indigenous peoples can
build a united advocacy front. The Forum
has increased indigenous peoples’ knowledge
of their rights, as well as the strategies that
other communities have utilized to obtain
their goals, which in turn is likely to cause
more indigenous peoples to claim their rights
through effective campaigning. At the same
time, the length of time required for the U.N.
General Assembly to approve the Declaration
on the Rights of Indigenous Peoples, even

though it is not a binding instrument, points
to the still considerable resistance of

some governments to the requirement of
indigenous peoples’ FPIC to development
projects.

A number of additional international bodies
have made statements that refer to the

right of indigenous peoples to give FPIC to
development projects affecting them and
their land. The Inter-American Court of
Human Rights has ruled several times in the
past decade that States are not meeting their
obligations to obtain FPIC before handing
concessions to private parties. In one case,
it suggested that a government should review
the concessions it had given and consider
revising them if needed to ensure the survival
of the tribal group.?® U.N. Treaty Bodies also
have called on States to respect the rights

of indigenous peoples to FPIC and to provide
for restitution of property taken without
consent.?

None of these international conventions,
declarations, legal decisions, or
recommendations apply directly to

22 For instance, the diamond mining company Alexkor was required to give back land to the Richtersveld people in South Africa, who
had been forcibly removed more than 90 years before. The case is discussed further in Section IV.

2 See, e.g., Case of the Saramaka People v. Suriname, Judgment, IACHR, Series C, No. 172 (28 Nov. 2007), available at http://www.
corteidh.or.cr/docs/casos/articulos/seriec_172_ing.pdf [Case of the Saramaka Peoplel. The Court states, “Until said delimitation,
demarcation, and titling of the Saramaka territory has been carried out, Suriname must abstain from acts which might lead the agents
of the State itself, or third parties acting with its acquiescence or its tolerance, to affect the existence, value, use or enjoyment of the
territory to which the members of the Saramaka people are entitled, unless the State obtains the free, informed and prior consent of
the Saramaka people. With regards to the concessions already granted within traditional Saramaka territory, the State must review
them, in light of the present Judgment and the Court's jurisprudence, in order to evaluate whether a modification of the rights of the
concessionaires is necessary in order to preserve the survival of the Saramaka people.” Case of the Saramaka People, 9 194.

24 Several U.N. Treaty Bodies recently have made official statements supporting the right of indigenous peoples to FPIC. For instance,
the Committee on the Elimination of Racial Discrimination (CERD) issued a recommendation that calls for States to ensure that “no
decisions directly relating to [indigenous peoples’] rights and interests are taken without their informed consent” and also calls for
restitution of land taken without their informed consent. U.N. Office of the High Commissioner for Human Rights, CERD, General
Recommendation No. 23: Indigenous Peoples, Annex V, U.N. Doc. A/52/18 (18 Aug. 1997), 9 4(d). A number of governments hold
that the recommendations of the Treaty Bodies have no legal authority, but they all the same have persuasive power and also often
point to where the energy of the human rights community is moving and evolution in the law is likely to occur.
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