KEY ELEMENTS OF FREE, PRIOR AND INFORMED CONSENT (FPIC)
The United Nations Development Programme Indigenous Peoples Social and Environmental Standard (2014) requires that culturally appropriate consultation will be carried out with the objective of obtaining FPIC on any matters that may affect the rights and interests, lands, resources, territories (titled and untitled to the people in question) and traditional livelihoods of the Indigenous Peoples concerned. Programme staff, host countries and Implementing Partners can find further guidance on what constitutes FPIC below.  
------------------------------------

Source: UNDG GUIDELINES ON INDIGENOUS PEOPLES (FEBRUARY 2008)

Source: UN-REDD GUIDELINES ON FREE, PRIOR AND INFORMED CONSENT (JANUARY 2013)

What? 





• Free should imply no coercion, intimidation or manipulation;


• Prior should imply consent has been sought sufficiently in advance of any authorization or commencement of activities and respect time requirements of indigenous consultation/consensus processes;


• Informed should imply that information is provided that covers (at least) the following aspects:


The nature, size, pace, reversibility and scope of any proposed project or activity; 


The reason/s or purpose of the project and/or activity; 


The duration of the above; 


The locality of areas that will be affected; 


A preliminary assessment of the likely economic, social, cultural and environmental impact, including potential risks and fair and equitable benefit-sharing in a context that respects the precautionary principle; 


Personnel likely to be involved in the execution of the proposed project (including indigenous peoples, private sector staff, research institutions, Government employees and others); 


Procedures that the project may entail. 





Consent





Consultation and participation are crucial components of a consent process. Consultation should be undertaken in good faith. The parties should establish a dialogue allowing them to find appropriate solutions in an atmosphere of mutual respect in good faith, and full and equitable participation. Consultation requires time and an effective system for communicating among interest holders. Indigenous peoples should be able to participate through their own freely chosen representatives and customary or other institutions. The inclusion of a gender perspective and the participation of indigenous women is essential, as well as participation of children and youth as appropriate. This process may include the option of withholding consent. Consent to any agreement should be interpreted as indigenous peoples have reasonably understood it.





When?





FPIC should be sought sufficiently in advance of commencement or authorization of activities, taking into account indigenous peoples’ own decision-making processes, in phases of assessment, planning, implementation, monitoring, evaluation and closure of a project.





Who?





Indigenous peoples should specify which representative institutions are entitled to express consent on behalf of the affected peoples or communities. In FPIC processes, indigenous peoples, United Nations agencies and Governments should ensure a gender balance and take into account the views of children and youth as relevant.





How?





Information should be accurate and in a form that is accessible and understandable, including in a language that the indigenous peoples will fully understand. The format in which information is distributed should take into account the oral traditions of indigenous peoples and their languages.





Source: Excerpt from the Report of the International Workshop on Methodologies Regarding Free, Prior and Informed Consent, E/C.19/2005/3, endorsed by the United Nations Permanent Forum on Indigenous Issues (UNPFII) at its Fifth Session in 2005.








The below definitions build on the elements of a common understanding of free, prior and informed consent endorsed by the UNPFII at its Fourth Session in 2005.* [Original Footnotes Omitted below.]


FREE refers to a consent given voluntarily and absent of coercion, intimidation or manipu�lation.  Free refers to a process that is self-directed by the community from whom consent is being sought, unencumbered by coercion, expectations or timelines that are externally imposed: 


Stakeholders determine process, timeline and decision-making structure; 


Information is transparently and objectively offered at stakeholders’ request; 


Process is free from coercion, bias, conditions, bribery or rewards; 


Meetings and decisions take place at locations and times and in languages and formats determined by the stakeholders; and


All community members are free to participate regardless of gender, age or standing. 





PRIOR means consent is sought sufficiently in advance of any authorization or commencement of activities. Prior refers to a period of time in advance of an activity or process when consent should be sought, as well as the period between when consent is sought and when consent is given or withheld. Prior means at the early stages of a development or investment plan, not only when the need arises to obtain approval from the community:


▪ Prior implies that time is provided to understand, access, and analyze information on the proposed activity. The amount of time required will depend on the decision-making processes of the rights-holders;


▪ Information must be provided before activities can be initiated, at the beginning or initiation of an activity, process or phase of implementation, including conceptualization, design, proposal, information, execution, and following evaluation; and


▪ The decision-making timeline established by the rights-holders must be respected, as it reflects the time needed to understand, analyze, and evaluate the activities under consideration in accordance with their own customs.





INFORMED refers mainly to the nature of the engagement and type of information that should be provided prior to seeking consent and also as part of the ongoing consent process. Information should:


▪ Be accessible, clear, consistent, accurate, constant, and transparent;


▪ Be delivered in appropriate language and culturally appropriate format (including radio, video, graphics, documentaries, photos, oral presentations);


▪ Be objective, covering both the positive and negative potential of project activities and consequences of giving or withholding consent;


▪ Be complete, covering the spectrum of potential social, financial, political, cultural, environmental impacts, including scientific information with access to original sources in appropriate language;


▪ Be delivered in a manner that strengthens and does not erode indigenous or local cultures;


▪ Be delivered by culturally appropriate personnel, in culturally appropriate locations, and include capacity building of indigenous or local trainers;


▪ Be delivered with sufficient time to be understood and verified; 


▪ Reach the most remote, rural communities, women and the marginalized; and


▪ Be provided on an ongoing and continuous basis throughout the FPIC process.





CONSENT refers to the collective decision made by the rights-holders and reached through the customary decision-making processes of the affected peoples or communities. Consent must be sought and granted or withheld according to the unique formal or informal political-administrative dynamic of each community.  Consent is:





▪ A freely given decision that may be a “Yes” or a “No,” including the option to reconsider if the proposed activities change or if new information relevant to the proposed activities emerges; 


▪ A collective decision determined by the affected peoples (e.g. consensus, majority, etc.) in accordance with their own customs and traditions;


▪ The expression of rights (to self-determination, lands, resources and territories, culture); and


▪ Given or withheld in phases, over specific periods of time for distinct stages or phases of the project. It is not a one-off process.





While the objective of consultation processes shall be to reach an agreement (consent) between the relevant parties, this does not mean that all FPIC processes will lead to the consent of and approval by the rights-holders in question. At the core of FPIC is the right of the peoples concerned to choose to engage, negotiate and decide to grant or withhold consent, as well as the acknowledgement that under certain circumstances, it must be accepted that the project will not proceed and/or that engagement must be ceased if the affected peoples decide that they do not want to commence or continue with negotiations or if they decide to withhold their consent to the project.





* Report of the International Workshop on Methodologies Regarding Free Prior and Informed Consent E/C.19/2005/3, endorsed by the UNPFII at its Fourth Session in 2005.








